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Cross-Border Securities Enforcement; Issues Raised in
Coordinating Defences

1. Introduction

Recently, on September 20, 2004 there was a conference in Toronto entitled
“International Conference on Intelligence Led Regulation: Organized Crime in the Global
Financial Markets.” In his address to the conference entitled “Combating Cross-Border
Securities Crimes: Building a Culture of Global Cooperation,” Mr. David A. Brown,
Q.C., Chair of the Ontario Securities Commission, said that instead the conference should
be called “Regulators Without Borders.”

This paper addresses five key issues that anse for defence counsel facing “regulators
without borders.” Its purpose is to identify the issues, and prompt discussion on the
practice implications and solutions. The issues are:

1. The cross-border impact of Canadian secrecy rules with respect to formal
investigations;

2. The impact of cross-border cooperation between regulators and authorities;

3. The cross-border impact of the trend of U.S. authorities to prosecute for
obstruction of justice;

4. Determining whether to cooperate (or not) with regulators on both sides of the
border; and

5. The impact of differing rights against self-incrimination on each side of the
border.

A theme underlying the suggested solutions on all of the issues is the need for defence
counsel on both sides of the border with a common client to communicate and coordinate
the defence. To this effect, this paper was written as a collaborative effort by two law
firms — Eimer Stahl Klevorn & Solberg, located in Chicago, Illinois, and Groia and
Company, located in Toronto, Ontario.

! Like Canada, the United States recognizes the importance of the international regulatory community’s
cross-border cooperation in securities enforcement. The SEC takes the view that such cooperation will
strengthen investor confidence and ensure the safety of the securities markets on a global scale. See for
example Remarks Presented at the IMF Conference on Cross-Border Cooperation and Information
Exchange by Ethiopis Tafara, Director, Office of Int’l Affairs U.S. SEC, July 7-9, 2004.




2. Cross-Border Impact of Canadian Secrecy Rules within Investigations

A. Canadian Secrecy Rules

» In Ontario, once a formal investigation is commenced through the making of a
“section 11 order” or a “section 12 order,” there is a statutory requirement that the
nature and content of the investigative order and the testimony and documents
obtained during the formal investigation be kept confidential to the person or
company being investigated and counsel.

e Section 11 of the Ontario Securities Act® provides the Ontario Securities Commission
(“OSC”) with a very broad power to order an investigation: (a) for the due
administration of Ontario securities law or the regulation of the capital markets in
Ontario; or (b) to assist in the due administration of the securities laws or the
regulation of the capital markets in another jurisdiction. Section 11(3) authorizes the
investigation into the affairs of the person or company in respect of which the
investigation is being made. Section 11(4) permits the scrutinizing of the assets,
liabilities, obligations, etc. of the person or company.

e Under s. 12 of the Ontario Securities Act, the OSC may appoint a person to examine
the financial affairs of a market participant. The person appointed under s. 12 may
examine “any documents or other things” whether they are in the possession or
control of the market participant or any other person or company.

e Under s. 13 of the Ontario Securities Act, an investigator or examiner has the same
right to summons and examine a person under oath and compel the production of
documents as the Ontario Superior Court of Justice for the trial of civil actions. If a
person fatls to attend or a person or company does not produce the documents that
person or company is liable to be committed for contempt in the Ontario Superior
Court of Justice and upon conviction liable to a fine or imprisonment. The
investigator or examiner may enter any business premises to inspect documents
relating to the subject matter of the s. 11 or 12 order and may obtain a search warrant.

e Pursuant to s. 15 of the Ontario Securities Act, an investigator appointed under
sections 11 or 12 may be required to report to the Chair or member of the OSC
making the appointment or provide any testimony given and any documents or other
things obtained under section 13.

» The key section for the purposes of this discussion is section 16 of the Ontario
Securites Act, which states:

16. (1) Except in accordance with section 17, no person or company shall
disclose at any time, except to his, her or its counsel,

(a) the nature or content of an order under section 11 or 12; or

* Securities Act, R.S.0. 1990 ¢. .5



(b) the name of any person examined or sought to be examined
under section 13, any testimony given under section 13, any
information obtained under section 13, the nature or content of any
questions asked under section 13, the nature or content of any
demands for the production of any document or other thing under
section 13, or the fact that any document or other thing was
produced under section 13.

16. (2) If the Commission issues an order under section 11 or 12, all
reports provided under section 15, all testimony given under section 13
and all documents and other things obtained under section 13 relating to
the investigation or examination that is the subject of the order are for the
exclusive use of the Commission or of such other regulator as the
Commission may specify in the order, and shall not be disclosed or
produced to any other person or company or in any other proceeding
except as permitted under section 17.

o Therefore, under s. 16(1) of the Oniario Securities Act a person or company is
prohibited from disclosing:

the nature or content of a ss. 11 or 12 order

the name of any person sought to be examined or examined under s. 13

any testimony given under s. 13

any information obtained under s. 13

the nature or content of any questions asked under s. 13

the nature or content of any demands for the production of any document or thing
under s. 13, or

the fact that any document or other thing was produced under s. 13.

s A person is not prohibited from speaking to other parties in the investigation
including the target, but this becomes difficult due to the prohibitions enumerated
above especially after the steps are taken in the investigation under s.13.

e Pursuant to s. 17 of the Ontario Securities Act, if the OSC deems it in the public
interest it may order disclosure to any person or company of any of the items
enumerated in s. 16(1) or the report under s. 15. Such disclosure is to be preceded
where practicable, with the affected person or company being given reasonable notice
and an opportunity to be heard. Disclosure of s.13 testimony to law enforcement of
any country may not be made without the wrtitten consent of the person from whom
the testimony was obtained.

e  On October 20, 2004, the OSC released Staff Notice 15-703 providing guidelines for
OSC Staff disclosure of investigations. Part 8 of that Notice states that “[iJn most
circumstances, the fact of an order under section 11 or 12 does not prohibit an issuer
or OSC Staff from disclosing the existence of an investigation.”




Staff Notice 15-703 states that though in most circumstances, there will be no public
disclosure by OSC Staff of information about an on-going or a closed mnvestigation
there can be exceptions. These include, but are not limited to, where it has been
disclosed that another regulator or law enforcement agency has an investigation
related to the market participant; in this case an OSC investigation on the same or
similar issues may also be disclosed.

The United States

An United States Securities and Exchange Commission (“SEC”) investigation is not
shrouded in the same level of secrecy as a Canadian securities investigation. While
SEC investigations are non-public, 17 C.F.R. §203.5, witnesses are permitted to
discuss their testimony with any third party. In some circumstances, documents
submitted to the SEC can be disclosed to the public pursuant to a request under the
Freedom of Information Act, 5 U.S.C. § 552, unless counsel makes a special request
that the documents not be disclosed. 17 C.F.R. 200.83.

The U.S. practice of permitting SEC witnesses to discuss their testimony with third
parties is similar to the practice employed in grand jury investigations. While grand
Jury investigations are secret proceedings, disclosures by testifying witnesses are
permitted. See Note to Fed. R. Cnim. P. 6(¢) (“this rule does not impose any

* The full text of the circumstances in which disclosure may be made is provided in Part 6 of OSC Staff
Notice 15-703; this part states:

(1} Investor protection outweighs factors favouring non-disclosure. This may occur where there
appears to be credible evidence, for example, of fraudulent behaviour such as an ongoing scam,
and where non-disclosure would result in losses to investors. Investor protection may also be
engaged where information gathered about a market participant during an investigation reaches a
level where lack of disclosure of the investigation may be prejudicial to investors,

(ii) Where criminal law authorities are investigating a market participant for possible criminal
misconduct at the same time as a related OSC investigation, disclosure of the OSC investigation
may be appropriate to assist investors in making informed investment decisions.

(iii) The investigation relates to conduct or issues which are substantially in the public domain
and there are credible allegations which engage the enforcement jurisdiction of the OSC.
Confidence in the capital markets may be harmed by failure to confirm that the matter is under
regulatory consideration.

(iv) Where it has been disclosed that another regulator or law enforcement agency has an
investigation related to the market participant, then an OSC investigation on the same or similar
issues may also be disclosed.

(v) In addition to the above, where a market participant has disclosed an OSC investigation,
OSC Staff may confirm the investigation. Secondly, where a market participant has disclosed the
fact and/or nature of an investigation by the OSC and what has been disclosed is misleading or
inaccurate, OSC Staff may disclose accurate information about the investigation, Similarly, if
the market participant has publicly denied the existence of an investigation, disclosure by OSC
Staff may be appropriate to correct the public record.




obligation of secrecy on witnesses. [Tlhe seal of secrecy on witnesses seems an
unnecessary hardship and may lead to injustice if a witness 1s not permitted to make a
disclosure to counsel or to an associate”); William Iselin & Co. v. Ideal Carpets, Inc.,
510 F.Supp. 343, 345-46 (D.C. Ga. 1980).

Impact of Canadian Secrecy Rules on the Defence of Canadian and U.S.
Investigations

Most Canadian counsel take the position that they can tell U.S. counsel for a common
client of a “section 11 order” and of any testimony, etc., provided pursuant s.13 of the
Ontario Securities Act, since they are “counsel” for the purposes of s.16 of the
Ontario Securities Act, however, Canadian counsel need to make their U.S.
counterpart aware of the secrecy requirements mandated by s.16 of the Ontario
Securities Act early on in the file if they are not already familiar with it.

The difficulty is for U.S. counsel to then comply with s.16 of the Ontario Securities
Act while conducting his or her defence of the common client in the U.S. while being
used to entering joint defence agreements, etc. Can these difficulties be avoided if
U.S. counsel are not made aware of testimony or documents provided under s.13 to
the OSC, or is then the coordinated defence on both sides of the border undermined?

How does counsel for a corporation know what was sald and whether the
corporation’s privilege was maintained at a formal investigation examination in
Ontario of an officer or director of the corporation? And whether that information
will go to U.S. authorities?

The Canadian secrecy rules can make it difficult to respond to civil actions without
offending Canadian secrecy rules; for example, if an activist shareholder commences
a Canadian oppression remedy application or requests an inspector to be appointed
under Canada’s powerful oppression remedy provisions of its corporate statutes, then
the temptation is to respond that the internal and regulatory investigations are
sufficient to address the shareholder’s concerns and therefore court intervention is not
required. The danger is that counsel responding to civil oppression or inspector
applicattons, or the like, on cither side of the border, may want to disclose the nature
and content of the “section 117 investigation order and offend secrecy requirements
under s. 16 of the Ontario Securities Act. One solution can be to rely on public
disclosure of regulatory investigation made by regulator or target company under the
new OSC policy on public disclosure of investigations.

In Ontario, counsel are cautious when considering a suggestion to represent more
than one person under investigation to avoid the problem of balancing the statutory
prohibition against sharing the content of testimony taken under a s.13 examination,
and their professional obligation to do everything in their power to defend their client.
In other words, what is Ontario counsel to do if when one client is examined and they
reveal information to an investigator that may be beneficial or detrimental to their
other client. With cross-border investigations, do U.S. counsel also need to avoid




representing more than one party? Can an Ontario counsel representing one party
reveal the testimony given at a s.13 examination to a U.S. counsel representing the
same client in the U.S. but also another party? Can the U.S. counsel share the
testimony with her or his other client? In practice this issue is avoided because the
U.S. sequestration rule effectively prohibits U.S. counsel from acting for more than
one client. The sequestration rule is Rule 17(b) of the Rules Relating to
Investigations, which states that “unless permitted in the discretion of the officer
conducting the investigation no witness or counsel accompanying any such witness
shall be permitted to be present during the examination of any other witnesses called
in such proceeding.”




3.

A.

(@)

Cross-Border Cooperation Between Regulators and Authorities

The Parameters of Cooperation

Canadian/U.S. Memorandum of Understanding (“MOU") — January 7, 1 988*

Parties: SEC, OSC, the Commission des valeurs mobilieres du Quebec and the British
Columbia Securities Commissions.

Purpose: Entered into in recognition of “the increasing international activity in
securities markets and the corresponding need for mutual cooperation in matters
relating to the administration and enforcement of United States and Canadian
securities laws[.]”

Basic terms: Each signatory agrees to provide the “fullest mutual assistance” to each
other by providing access to information in agency files, taking evidence of persons
and obtaining documents from persons. (Article 2(1) and (2)).

Assistance available in cases involving:

o Insider trading;

o Misrepresentation or the use of fraudulent, deceptive or manipulative practices
in connection with the offer, purchase or sale of any security;

o The duties of persons to comply with periodic reporting requirements or
requirements relating to changes in corporate control;

© The duties of persons, 1ssuers, or investment businesses to make full and fair
disclosure of information relevant to investors;

o The duties of investment businesses and securities processing businesses
pertaining to both their financial, operational, or other requirements and their
duties of fair dealing in the offer and sale of securities and the execution of
transactions; and

o The financial and other qualifications of those engaged in, or in control of
issuers, investment businesses, or securities processing businesses. (Article

1(h)(D)-(vi)).
Assistance may be refused on grounds of public interest. (Article 3(4)).

Rights of Witness: The testimony of persons is taken in the same manner and to the
same extent as in investigations or other proceedings in the jurisdiction of the
requested authority. Notwithstanding any other provision of the MOU, any person
giving testimony as a result of a request made under the MQOU is entitled to all of the
rights and protections of the laws of the jurisdiction of the requested Authority.
Assertions regarding other rights and privileges arising exclusively pursuant to the

*(1988) 11 0.8.C.B. 114




law of the jurisdiction of the requesting Authority shall be preserved for consideration
by the courts in the jurisdiction of the requesting Authority (Article 5(3)).

Information obtained by a request may be used in a civil, administrative, or self-
regulatory enforcement proceeding or to assist in a criminal prosecution (Article

6(1)(b)).

International Organization of Securities Commissions (“I0OSCO") Multilateral
Memorandum of Understanding ("MMOU”) — effective December 5, 2002

Parties: SEC, OSC, the Commission des valeurs mobilieres du Quebec, Alberta
Securities Commission, the British Columbia Securities Commission, and a number
of other foreign securities regulators.

Purpose: Designed to enhance the ability of securities regulators around the world to
cooperate and share enforcement-related information. Facilitates the investigation
and prosecution of cross-border securities violations. The provisions of the MMOU
are not intended to create legally binding obligations or supersede domestic laws.

Basic terms: The signatories explicitly state that they desire to provide one another
with the fullest mutual assistance possible to facilitate the performance of the
functions with which they are entrusted within their respective jurisdictions to enforce
or secure compliance with their laws and regulations (Article 7(a), MMOU).

Assistance available in cases very similar to MOU (Article 4, MMOU).

A request for assistance may be denied by the Requested Authority:

o where the request would require the Requested Authonty to act in a manner
that would violate domestic law;

o where a criminal proceeding has already been initiated in the jurisdiction of
the Requested Authority based upon the same facts and against the same
persons, or the same Persons have already been the subject of final punitive
sanctions on the same charges by the competent authorities of the jurisdiction
of the Requested Authority, unless the Requesting Authority can demonstrate
that the relief or sanctions sought in any proceedings initiated by the
Requesting Authority would not be of the same nature or duplicative of any
relief or sanctions obtained in the jurisdiction of the Requested Authority;

o where the request is not made in accordance with the provisions of the
MMOQOU; or

o on grounds of public interest or essential national interest (Article 6(e),
MMOQOU).

*(2002) 25 0.5.C.B. 7157; In May 2002, IOSCO endorsed the MMOU. Ontario signed the MMOU on

October 23, 2002 and it became effective December 5, 2002. The SEC also signed the MMOU on October

23,2002,




Rights of Witness: Unless otherwise arranged by the Authorities, information and
documents requested under the MMOU will be gathered in accordance with the
procedures applicable in the jurisdiction of the Requested Authority and by persons
designated by the Requested Authority (Article (9d), MMOU).

The permitted uses of the information obtained are very similar to that under the
MOU (Article 10(a), MMOU).

Recent Developments: At its winter meeting in February 2004, the Technical
Committee of IOSCO established a Chairs’ Task Force to organize and coordinate
IOSCOQ’s response to emerging issues relating to securities fraud and market abuse.
This project will apparently build on IOSCO’s recent work, including the adoption
the MMOU.

. United States Enabling Legislation

Insider Trading and Securities Fraud Enforcement Act of 1988: Section 21(a) of the
Securities Exchange Act, codified at 15 US.C. § 78u(a)(2), provides that upon
request from a foreign securities authonty, the SEC may provide assistance if the
requesting authority states that it is conducting an investigation which it deems
necessary to determine whether any person has violated, 1s violating, or is about to
violate any laws or rules in relation to securities matters that the requesting authority
administers or enforces.

International Securities Enforcement Cooperation Act: Section 24(c) of the Exchange
Act authorizes the SEC to make nonpublic records available to foreign officials upon
a showing of need and a promise of confidentiality.

The SEC recognizes that foreign counterparts may be reluctant to share non-public
information with the SEC and risk possible disclosure to third parties pursuant to a
third-party subpoena or a request made under the Freedom of Information Act.
Therefore, section 24(d) of the Exchange Act allows the SEC to keep confidential
information obtained from a foreign regulator, even where the SEC is confronted with
a third-party subpoena or FOIA request.

. Source of Canadian Authority

Section 143.10 of the Ontario Securities Act provided the authority for the OSC to
enter the MOU and the MMOU. According to that section the OSC may enter into a
memorandum of understanding or arrangement with (a) another securities or financial
regulatory authority; (b) any self-regulatory body or organization; or (c)any
Jurisdiction, and that the memorandum takes effect upon the Minister’s approval or
lack of disapproval 60 days after publication of the memorandum in the OSC’s
Bulletin.




The rationale for the OSC entering MOUs is provided in sections 1.1 and 2.1 of the
Ontario Securities Act. According to s.1.1 of the Ontario Securities Act, the purposes
of the Act are: (a) to provide protection to investors from unfair, improper or
fraudulent practices; and (b) to foster fair and efficient capital markets and confidence
in capital markets.

According to s.2.1(5) of the Ontario Securities Act, in pursuing the purposes of the
Act, the OSC shall have regard to fundamental principles including:

5. The integration of capital markets is supported and promoted by the sound
and responsible harmonization and coordination of securities regulation
regimes.

The British Columbia Court of Appeal found in Global Securities Corp. v. British
Columbia (Securities Commission): ¢

“Perhaps more than any other subject of provincial authority, securities
regulation has cross-border or extra-provincial implications. Securities
dealers operate in an international market in which shares, commodities
and funds move instantly from place to place, and brokers are able to
communicate with clients far beyond provincial boundaries. In this
context, cross-border cooperation between securities regulators is both
necessary and desirable”.

At the Supreme Court of Canada in Global Securities, the Court upheld the
constitutionality of a provision’ in the B.C. Securities Act, similar to Ontario’s
subsection 11(1)(b), (and enacted after the 1988 MOU was signed) that authorizes the
making of an order to assist in the administration of the securities laws in another
jurisdiction. Although the Court found that dominant purpose of the legislation was
the enforcement of provincial securities law, it recognized that the fulfillment of this
objective required the cooperation and coordination with other jurisdictions.

A formal treaty-based method of sharing information is available in criminal matters
under the Mutual Legal Assistance in Criminal Matters Act:® however, as discussed in
Global Securities® this method is considered insufficient in the securities context
since 1t applies to criminal investigations and would not apply to informal
investigations used by securities regulators, and memoranda of understanding are
specifically tailored to the needs of the securities regulators and tend to be more
efficient and effective than treatics.

® Global Securities Corp. v. British Columbia (Securities Commission) (1998), 162 D.L.R. (4™ 601
(B.C.C.A), 1ev’d [2000] 1 S.C.R. 494

! Securities Act, R.S.B.C. 1996, c. 418, 5. 141{1)(b).

"R.C.S. 1985, c.30 (4™ Supp.}; for a good explanation how this treaty-based method is used in practice and
the resulting issues see W. Graeme Cameron, “International Cooperation in the Prosecution of
Transnational Offences”

®[2000] 1 S.C.R. 494 at 510-511
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Section 152 of the Ontario Securities Act provides for letters of request to obtain
testimony and documents outside Ontario, and reciprocal assistance to a court or
tribunal of competent jurisdiction outside of Ontario on behalf of a foreign securities
commission in compelling testimony or production of documents in Ontario.

Section 153 of the Ontario Securities Act provides that despite the Freedom of
Information and Protection of Privacy Act, the OSC may provide information to and
receive information from securities or financial regulatory authorities and law
enforcement agencies, both in Canada and elsewhere, and the information received by
the OSC is exempt from disclosure under that Act if the OSC determines that the
information shouid be maintained in confidence. One assumes this power is subject
to subsection 17(3) of the Ontario Securities Act {(discussed above) that precludes
disclosure of testimony taken within a formal investigation to criminal law
enforcement authorities without the written consent of the witness.

Rule 8 of the OSC’s Rules of Practice sets out the requirements for joint hearings
with other securities regulators.

. Resulting Problems and Concerns for Defence Counsel, and Solutions

In the event a company or individual with a cross-border presence has regulatory or
criminal problems arise, then counsel need to assume regulators and authorities do
share all information.

U.S. and Canadian defence counsel need to communicate to best assess which
regulators and which authorities will pursue which of the players as targets of
regulatory or criminal action. The conclusions will assist determining whether to try
to settle and where to concentrate defence efforts.

U.S. and Canadian defence counsel need to be aware of the fact that regulators are
very concerned with the optics of a situation especially if it has made its way into the
press; they do not want to be seen as lagging behind their cross-border counterpart or
the New York State Attorney General. In a settlement context, for example, by
keeping counsel’s home regulator in the loop on efforts to resolve matters on the
other side of the border, one can gain goodwill and help prevent rash formal action by
the home regulator.

Counsel should be aware that information and documents disclosed in responding to
civil actions including oppression actions and class actions will be collected and sent
to other side of the border without any concern for internal policies of cross-border
sharing of evidence, since this evidence is public due to the court filing.

Self-incrimination issues arise as a result of the differing rights on each stde of the
border; those are addressed below in part 6.
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4. Importance of Document Preservation and Truthfulness to Cross-Border
Investigations

A. The United States

e The SEC can compel the production of books, papers, correspondence, memoranda,
and other relevant records in connection with an SEC investigation. See e.g., 15
U.S.C. § 78u(b).

e Post-Enron, the SEC places an even higher premium on document preservation.
Corporations should maintain a document retention policy to ensure compliance with
record-keeping statutes and rules. Gregory H. Matthews, Kenneth B. Winer, Samuel
J. Winer, Gregory R. Bruch, SEC Enforcement Investigation What you Need fo Know,
21 No. 10 ACCA Docket 96, 108 (Nov./Dec. 2003). Further, upon receiving a
subpoena for documents from the SEC, a corporation should send a red alert letter to
anyone likely to have records responsive to the subpoena to preserve such records
intact, advise employees that any destruction of documents is a federal crime. See
Christopher R. Chase, To Shred or Not to Shred: Document Retention Policies and
Federal Obstruction of Justice Statutes, 8 Fordham J. Corp. & Fin. L. 721, 727
(2003).

e The SEC is now bringing more cases for failure to preserve and produce required
documents and records, and is encouraging the Department of Justice to bring
obstruction of justice charges for the same misconduct. See Remarks before the
District of Columbia Bar Association by Stephen M. Cutler, Director of the Division
of Enforcement for the SEC, February 11, 2004.

e Obstruction of justice statutes and application:

o 15U.S.C. §§ 1503, 1505 and 1512 (older obstruction statutes)
o Sarbanes-Oxley: 18 US.C. §§ 1519 and 1520 (newer protective measures
designed to preserve documents and punish those who destroy documents)
» US. v. Arthur Andersen LLP, 374 F.3d 281 (5th Cir. 2004) (Arthur
Anderson convicted of obstruction of justice for destroying documents
in an effort to conceal its role in Enron scandal).

» Related point: A company should ensure that it has conducted a thorough search of its
records when responding to an SEC subpoena. A corporation’s voluntary and
comprehensive response to and SEC subpoena can affect the SEC’s willingness to
settle an action as well as the terms of any such settlement the SEC will accept.

o The SEC will impose penalties for failure to fully comply with a subpoena
where the company’s response is incomplete.

12




» In the Matter of Am. Int’l Group, Inc., Release 34-48477 (Sept. 11
2003) (the SEC fined a company ten million dollars, in part, because it
failed to conduct an adequate search of requested documents).

B. Canada

(a)

(b)

Though there are quasi-criminal and criminal prohibitions on the destruction of
documents and misleading an investigator in Canada, there appears to be little to no
history of pursuing offendors for obstruction of justice in the context of secunties
regulation.

Quasi-criminal Prohibitions

Subsection 122(1)(a) of the Ontario Securites Act provides that every person or
company that makes a statement in any material, evidence or information submitted
to the OSC, a Director, any person acting under the authority of the OSC or the
Executive Director or any person appointed to make an investigation or examination
under the Ontario Securities Act that, in a material respect and at the time and in the
light of the circumstances under which it is made, 1s misleading or untrue or does not
state a fact that is required to be stated or that 1s necessary to make the statement not
misleading is guilty of an offence and on conviction is liable to a fine of not more
than $5 million or to imprisonment for a term of not more than five years less a day,
or to both.

And further in Ontario (and perhaps demonstrating how far Ontario is from the U.S.
on this issue), if a market participant “destroys documents in an attempt to avoid
production of the records” it will not receive “credit for cooperation™ under part 12 of
the OSC’s Staff Notice 15-702, Credit for Cooperation (discussed further below).

Subsection 143(7) of the B.C. Securities Act is more to the point and provides that a
person may not withhold, destroy, conceal or refuse to give any information or record
to an investigator. Alberta has a similar provision related to audits.'®

Criminal Prohibition
Part IV of Canada’s Criminal Code'' provides offences and penalties for perjury,
false statements, making contradictory statements in a subsequent judicial

proceeding, fabricating evidence, phoney affidavits, and obstruction of justice.

The most relevant provision is subsection 139(2) of the Criminal Code, part of the
obstruction of justice offence, which states:

' Alberta Securities Act, R.S.A. 2000, c. S-A, 5.58
"' R.8.C. 1985, ¢, C-46.
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